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SUPERIOR COURT
CIVIL ACTION
DOCKET NO.

STATE OF MAINE
Cumberland, ss.

RUSSELL W. BROWN, JR.,
Plaintiff,
v.
STATE OF MAINE, MAINE
CORRECTIONAL CENTER,
MAINE DEPARTMENT OF
CORRECTIONS, DEPARTMENT
OF DEFENSE VETERANS
& EMERGENCY MANAGEMENT
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

COMPLAINT

Now comes Russell W. Brown, Jr., by and through counsel and
states the following:
1.
The Plaintiff, Russell W. Brown, Jr. is an inmate
confined to the Maine Correctional Center in South Windham,
M aine.
2.
The Defendant Maine Department of Corrections is a
department of the State of Maine located at 111 State House
Station, Augusta, Maine and owns and operates the Maine
Correction Center in South Windham, Maine at which the Plaintiff
is confined.
3.
Upon information and belief, on February 19, 1997 the
Department of Corrections was performing maintenance on the
National Guard Armory on Stevens Avenue in Portland with the
services of inmates from the Department of Corrections, including
M r . Brown.
4.
The Defendant Department of Defense Veterans &
Emergency Management is a department of the State of Maine
located at Camp Keyes, Augusta, Maine and owns, operates and
maintains the National Guard Armory located at Stevens Avenue in
Portland, Maine.
5.
On or about February 19, 1997, Russell Brown was
present at the National Guard Armory building on Stevens Avenue
in Portland to perform maintenance services as a part of an
outside work assignment arranged by the Department of
Corrections.
Mr. Brown was present at the Armory to clean and
repair bricks and trim on the Armory building in the course of
the Department of Corrections and/or the Department of Defense's
maintenance of the Armory, a public building.

6.
The Defendant Department of Corrections and the
Defendant Department of Defense supplied scaffolding and other
materials to Hr. Brown and others in order to perform the
maintenance work of the public building.
7.
The materials supplied to clean the Armory bricks
caused the scaffolding to become slippery and dangerous.
The
scaffolding did not have any safety lines or other safety
equipment and none were supplied to Mr. Brown.
8.
As a result, Mr. Brown fell approximately 15 feet while
maintaining a public building owned by the state and sustained
severe injuries.
9. . Mr. Brown’s fall caused severe injuries to his knees
which required surgery.
Mr. Brown suffered subsequent pain from
his fall and continues to suffer, pain.

COUNT I - NEGLIGENCE
10.
Plaintiff repeats and realleges his answers contained
in Paragraph Nos. 1 through 9 as if fully set forth herein.
11.
The State Department of Defense had a duty to maintain
its buildings in a reasonably safe manner.
12.
The State Department of Corrections had a duty to
maintain public buildings in a reasonably safe manner.
13.
Mr. Brown's work in cleaning the Armory building was
pursuant to the Department of Defense and the Department of
Corrections' duties to maintain their public buildings.
14.
By providing an unsafe environment with no safety
equipment, faulty scaffolding and a slippery surface, for the
maintenance of such buildings, the Department of Defense and/or
the Department of Corrections failed to perform maintenance on
the Armory building in a reasonably prudent manner and breached
its duty to Mr. Brown.
15.
On August 14, 1997, Mr. Brown, through his attorney,
duly served a proper Notice of Claim on the State, the Department
of Defense and the Department of Corrections pursuant to 14
M.R.S.A. §8107.
Mr. Brown has received no response to the claim,
and as such, it is denied.
16.
The Department of Defense and/or the Department of
Corrections have breached their duty to Mr. Brown and this breach
has caused him damages.
WHEREFORE, the Plaintiff requests that this Court:

2

1.

Enter judgment for Mr. Brown on this
complaint, including costs; and

2.

Grant such further relief this Court deems
just.

DATED this

day of July,

1998.

Ernest J. Babcock - Bar #1260
Sally A. Morris - Bar #8479
Attorneys for Plainti-ff
.Russell W. Brown, Jr.
SAM \1913-1\C0M PU IN .PLD
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bate Filed

7-24-98____

Cumberland
County

Docket No.

CV98-407

A ction_____ DAMAGES_______________________
■J

RUSSELL W. BROWN, JR.

Plaintiff’s Attorney
•Er-nest--Bafeeeek-j-Esq-*— -Bar-•#-1-260
Sally-sterri s ,—Esq.
Bar # 8749
2£L £03L Ja2& __
761-0900
Portland, Maine 04112

STATE OF ME. ME. CORRECTIONAL CTR.
MAINE DEPT. OF CORRECTIONS
DEPT. OF DEFENSE VETERANS & EMERGENCY
MANAGEMENT

Defendant’s Attorney
LINDA CONTI AAG (ALL)
6 STATE HOUSE STATION
AUGUSTA ME 04333-0006

626-8800

Date of
Entry
1998
July 27

Received 7-24-98.
Complaint Summary Sheet filed.
Complaint filed.

iril
Aug. 18

Received 08-17-98:
Defendants' Motion for Summary Judgment and Incorporated Memorandum
of Law filed.
Defendants' Statement of Material Facts filed.
Affidavit of David Fitts filed.

Aug. 19

Received 08-18-98:
Summones filed.
State of Maine, Department of Corrections served at Agusta on 07-31-98.
State of Maine Department of Defense served to LTC Peter Golding Esq.
Judge Advocate at Augusta on 07-31-98.

H
Sept. 09

n

h

Sept.14

Dec. 09
TÏ

It

Dec. 09

Received 09-04-98:
Plaintiff's Opposition to the Defendants' Motion for Summary Judgment
and Incorporated Memorandum of Law filed.
Plaintiff's Objection to the Defendants' Statement of Material Fact filed.
Received 09-14-98:
Defendants' Reply Memo filed.
On 12-08-98:
Hearing held on Defendant's Motion for Summary Judgment.
As to Defendant's Motion for Summary Judgment; DENIED.
Cole, J. Presiding.
No Record Made.
On 12-08-98:
As to Defendant's Motion for Summary Judgment; The motion for summary
jdugment is DENIED as the court fidns that the acts complainted of
fall within the Maintenance exception of the tort claims act.
(Cole, J.)
On 12-09-98: Copy mailed to Ernest Babcock, Esq. and Linda Conti, AAG

BROWN

Date of
Entry

VS.

STATE OF MAINE, ET AL
Docket No..

1998
Dec. 14

c v -9R-4D7

Received 12-11-98:
Defendants' Motion to Clarify Order filed.

Dec. 15

Received 12-15-98:
Order on Failure to File Pretrial Scheduling Statement filed.
(Cole, J.)
It is ORDERED that this case be dismissed with prejudice unless
the Pretrial Scheduling Statement is filed within 15 days.
Sanctions in the amount of $75.00 are imposed against Plaintiff's
counsel. This amount is to be paid to the Clerk’s Office forthwith.
On 12-15-98: Copy mailed to Linda Conti, AAG and Ernest Babcock, Esq.

Dec. 21

Received 12-18-98:
Fee Fee of $300.00 PAID.
Plaintiff's Pretrial Scheduling Statement filed.
Letter from Sally Morris, Esq. requesting sanctions be removed
with attachment filed.
Defendants' Answer filed.

it
n

it
it

it

n

Dec. 24

On 12-23-98
as to Letter requesting the court to vacate sanction order; Sanction
Fee is Vacated (Cole. J.)
On 12-24-98
Copy mailed to Linda Conti AAG and Ernest Babcock
Esq

Dec. 29

Received 12-29-98:
Defendants' Notification of Discovery Service filed.
Interrogatories propounded to Plaintiff served on Sally Morris, Esq.
on 12-28-98.

Dec. 30

Received 12-30-98:
Plaintiff Russell Brown's Response to the State's Motion to Clarify
filed.

1999
Jan. 06

Feb. 26

Mar. 30

May 6

Received 01-06-99:
Expedited Pretrial Order filed. (Cole, J.)
Expedited Pretrial Order filed. Discovery to be closed by 10-01-99.
Case ordered placed on the jury trial list 30 days after close
of discovery. By order of the presiding Justice, the Expedited
Pretrial Order is incorporated by reference in the docket with
attached Supplement to Expedited Pretrial Order.
On 01-06-99: Copy mailed to Linda Conti, AAG and Ernest Babcock, Esq.
Received 2-25-99.
Plaintiff's Notification of Discovery Service filed.
Answers to interrogatories to plaintiff served on Linda Conte, Esq. on
2-24-99
Received 3-29-99.
Defendant's Notification of Discovery Service filed.
Defendants' document request served on Sally A. Morris, Esq. on 3-26-9?
Received 05-05-99:
Defendant's Notification of Discovery Service filed.
Defendants' Document Request served on Sally Morris, Esq. on May 4,
1999.
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Date of
Entry
1999
May 25

June 8

July 30

BROWN VS. STATE OF MAINE et al
Docket No.

CV98-407

Received 05-25-99:
Plaintiff's Notification of Discovery Service filed.
Plaintiff's Expert Designation served on Linda Conti, Esq. on 05-24-99.

Received 06-04-99:
P l a i n t i f f 's N o tific a tio n of Discovery S ervice f i l e d .
P l a i n t i f f 's Responses to D efendant's Request f o r P roduction o f Documents
served on Linda C o n ti, Esq, on 06-03-99.
Received 7-29-99.
Letter from Linda Conti, AAG requesting a discovery dispute conference filed

Aug. 5

On 8-4-99.
Hearing held in Chambers on Discovery Dispute.
Counsel to prepare agreed upon order.
Cole, J. Presidng. No recording.

Aug. 6

Received 8.6.99:
Discovery Order at the request of J. Cole filed.

Aug. 20:

Sept. 16

Sept. 21

Sept, 22:

Sept. 24

Sept. 29

Received 8-10-99.
Discovery Order, filed. (Cole, J.)
On or before August 16, 1999 the Plaintiff shall execute the three
releases received from defendants' counse, I.R.S. forms 4506, providing
for IRelease of Plaintiff's tax information from the I.R.S. to Assistant
Attorney General Linda J. Conti; and on or before September 15, 1999
the Plaintiff will designate its expert witness in this matter and with
respect to that witness provide the information required by M.R.Civ.P.
26(b)(4).
Copies mailed Ernest Babcock, Esq., Sally Morris, Esq. and Linda Conti, AAG
on 8-20-99.
Received 9.15.99:
Plaintiff's motion for enlargment of Time to designate experts filed.
Received 9-20-99.
Letter from Linda Conti, AAG stating defendants have no objection to
Plaintiff's motion for additional time to designate expert witnesses filed.
On 9-17-99.
As to Plaintiff's Motion for Enlargement of Time to Designate Experts:
Motion for extension is granted. (Cole, J.)
Copies mailed Ernest Babcock, Esq., Sally Morris, Esq. and Linda Conti, AAG
on 9-22-99.
Received 9.23.99:
Plaintiff's Notification of Discovery Service filed.
Plaintiff's Supplemental Expert designation served on Linda Conti, Esq.,
9.22.99.
Received 9-29-99.
Defendants' motion to extend discovery deadline with incorporated
memroandum of law filed.

,

‘

Date of
Entry

Docket No.

1999
Oct 6

Received 9-30-99:
Order filed. (Cole, J.)
The Order in entry is as follows; Defendants Motion to extend the
discovery deadline from 10-1-99 to 1-1-00 is Granted.
Copy of Order mailed to L.J. Topchik, Esq and Linda Conti, AAG..

Dec. 02

Received 12.02.99:
Defendant’s Notification of Discovery Service with ¿attachment filed*.
Defendants' Expert designation served on L. John Topchick, Esq., on
12.01.99 .

2000
Jan. 10

Received 01.10.00:
Plaintiff's Portion of Report of Conference of Counsel filed.

Jan. 19

Received 01.18.00:
Defendants’ Portion of report of conference of counsel filed.

Jan. 25

Received 01/25/00:
P laintiff's Qxnsels Motion to Withdraw iron Brployrmt filed.

Jan. 28

Received 01/28/00:
Letter from Linda Gonti, 44G stating no objection to P laintiff's counsel's Motion to
Withdraw from Ehploynmt filed.

Feb. 03

Received 02/03/00:
ORDER on Motion to Withdraw filed. (Mills, J.)
"Order on Motion to Withdraw is Granted. Upon compliance with this Order,
Friedman, Babcock and Gaythwaite shall be relieved of further obligation
to the court on behalf of the client Russell Brown in this matter. This
Order in incorporated into the docket by reference at the specific directior
of the court.
On 02/03/00 copy mailed to Ernest Babcock, Sally MOrris and Linda Conti,
Esqs. •

Feb. 08

—

CV98 407

Apr-il— 2-5— -

Received 02/08/00:
la tte r iron Jdm Topchik, Esq. with copy of letter to Russell Brown advisirg that he
has 20 days to either retain new counsel of notify the court that he plans on represant-ing himself filed.
*1TT J~VJ
Uv 1VOU

/> -.O C *T

*

-Pl&i-nt-i-f-f-’-9--No-t4fd--ea-t4-on--of--Bi-GOOver-y-lker-vice--filed,
■M-einti-ff-1-a •-Rcqne-s-t--for--A4mi-eei-©n^i-0--Chevr-u6--High—School- -ser-ved-&n-Mel-ioaa A »— HeweyEeq-,— on—4-21— 00 .

ST A T E O F MAINE
S ÜPERÏOR COURT
CUMBERLAND___________ ,SS.

Docket No.

cv-98-407
■'

'

L

RUSSELL BROWN-, JR.

,0 0 0 (¡if ’( g ^ D E R E O R F A I L U R E T O F I L E
■.
P R E T R IA L ^ S C IJ E D U L IN G S T A T E M E N T

V.

STATE OF MAINE, ET AL

Defendant

fI

V.

Thircl Party Defendant
□ Plaintiff commenced this action, served all parties, and all answers have been filed or the period
within which all anwers should have been filed has elapsed.
S^Plaintiff has failed to make service on all parties, but some parties have answered, more than 90
days has elapsed since the complaint was filed and plaintiff has failed to obtain an extension of time to file
the return of service.
M.R.Civ.P. 16(b) requires p lain tiffs counsel to confer with defense counsel and to file a
PRETRIAL SCHEDULING STATEMENT within fifteen (15) days of service of the answer(s).
The pretrial scheduling statement has not been filed.
M.R.Civ.P. 16(h) provides for sanctions for failure to comply with any provisions of the rule,
which sanctions may include:
(a)
(b)
(o)
(d)

dismissal of the entire action or any part with or without prejudice;
default of a party;
exclusion of evidence at trial; and,
imposition of costs including attorney’s fees and travel, with those costs being borne by counsel
without being passed on to counsel’s client.

After review of this action, IT IS ORDERED:
Q

That this case be dismissed with prejudice unless the Pretrial Scheduling Statement is filed within 15
days. Sanctions in the amount of S 75.00________ .
are imposed against p laintiffs counsel.
This amount is to be paid to the clerk’s office forthwith.

□

____________________________________________________________________ :_____________ :__________

In the event plaintiffs counsel does not receive cooperation of defendanLs^cm
in filing the statement, an affidavit so indicating, together with a motion for denmk^judgt
within the 15 day period and in that event, a default judgment will be ent^rtaiiTed
offending party or parties.
Date:

n

CV-126, Rev. 0S/9S

-/£- * f

counsel
be filed

STATE O F MAINE

Su p e r i o r C

ourt

97 HAMMOND STREET
BANGOR, MAINE 04401
207-947-S606

TO:

ALL SUPERIOR COURT JUSTICES AND CLERKS

FROM:

CHIEF JUSTICE MARGARET J. KRAVCHUK

DATE:

AUGUST 18, 1998

RE:

SANCTIONS FOR FAILING TO FILE PRETRIAL SCHEDULING
STATEMENT FORM CV-126, Rev. 09/97 - Current Revision

It recently came to my attention that there may be a lack of
uniformity in the application of the "Order for Failure to File
Pretrial Scheduling Statement".
Some clerks' offices do not use
this form at all and the plaintiff's failure to file a pretrial
scheduling statement fifteen days after the answers have been
served is simply ignored and no pretrial scheduling statement gets
issued.
After all answers have been filed, the case should be
brought to the attention of the presiding justice if the pretrial
scheduling statement has not been returned by plaintiff's counsel
in a timely fashion.
Given the extreme workload in many clerks'
offices it often happens that plaintiff's counsel gets longer than
the 15 days provided under the rule, but it is incumbent on the
clerk to make sure that a judge issues .a pretrial scheduling
statement or a Form CV-126 Order within a reasonably short time
after the answer(s) is/are filed.
Among those clerks' offices that do routinely use this form,
there is some discrepancy about the application of the form in
multi-party cases.
In the first instance, the form as presently
drafted is not applicable until all answers have been filed.
This
provision of the form differs somewhat from the language of Rule
16(b) which speaks in terms of the answer.
Wi t h the two
exceptions discussed below, a Form CV-126, Order for Failure to
File PTSS, should never issue until at least 15 days after all
answers have been filed.

é t.j

Lusit^

Two difficult situations.can arise in multi-party cases, and
to the best1 of my knowledge the clerks have never been instructed
as to how to proceed in these situations.
Therefore there is a
lack of uniformity regarding these cases.
1.
Exception # 1 - All the parties have been served, but a
defendant has failed to file a timely answer, other defendants
have answered, and possibly even commenced discovery.
The
plaintiff has not moved for default.
If more than 3 5 days have elapsed from the date of service
for the last defendant served, (20 days to file the answer, plus
the 15 days to confer) the clerk should present the case to the
presiding justice with an Order for Failure to File a Pretrial
Scheduling Statement.
The Clerk should not keep the file waiting
for all answers to be filed, because we have no way of ever
knowing if a late answer is. going to be filed and it is important
to keep the case moving as to the other parties.
*

2. Exception # 2 - Some parties have been served, but one or more
defendants remain unserved and thus no answer has been filed by
that party.
Discovery may or may not have commenced among the
other parties.
If more than 90 days have elapsed since the c o m p l a i n t was
filed and the plaintiff has failed to request an-extension under
Rule 3, the Order for Failure to File PTSS should issue. .-This,
exception only applies in c a s e s .where one or more defendants has
appeared.
T r a ditional l y w e ’ have not monitored c a s e s
for
compliance with Rule 3 and it only becomes an issue if a defendant
raises it once service is made.
We will continue not to monitor
cases for compliance with the 90 day rule.
However, those cases
where some parties have been served can be quite troublesome in
terms of establishing a discovery deadline and keeping the case
moving.
An Order for Failure to File PTSS should issue in those
cases 90 days after the complaint was filed.
In order to assist in implementing this uniform application of
Rule 16(h) sanctions provision within the ORDER, Form -CV-126
been revised to reflect the two exceptions .discussed above.
clerks are requested to make sure that non-timely cases
periodically brought to the attention of the presiding justice
that multiparty cases are handled uniformly.

the
has
All
are
and

Thank you for your cooperation.
The good news is that if the SJC
adopts the proposed Rule 16 changes developed by the Civil Rules
Committee, the entire procedure may be changed to eliminate the
requirement of the PTSS!
c: Lynda Haskell

STATE OF MAINE
SUPERIOR COURT
CUMBERLAND_______ (ss.
CV-98-407

Docket No.

gUSSELL W. BROWN, JR.

A1

■ Plaintiff
v.

■
J 01 mi ’33
EXPEDITED PRETRIAL O RDER

STATE- OF MAINE, ET AL

Defendant
Pursuant to M.R.Civ.P. 16(c)(1) the court has reviewed the pleadings and the Pretrial Scheduling
Statement in this action. IT IS ORDERED that the case be placed on the expedited pretrial list, and that:
t
. Discovery and Placem ent of Case on Trial List
Plaintiff shall initiate discovery within (30 days) (
daysl of this order. Other parties shall initiate
discovery within (60 days) ( <——:L~cfays') after plaintiff initiates discovery. Plaintiff shall designate expert
witnesses and provide Rule 26(b)(4) information within (60 days) — ----- days'! of this order. Other parties
shall designate expert witnesses and provide Rule 26(b)(4) information within (120 davsVf—
-days') of this
order.
Depositions and other responses to discovery shall be completed and discovery shall be closed by
_______ /O ______and the clerk shall place the action on the QTjtiry □ non-jury trial list 30 days
after that date.
No party shall receive an extension of the discovery deadline unless that party can demonstrate that they
initiated and actively pursued discovery as required by this order and, despite good faith efforts to conclude
discovery, it cannot be completed within the discovery period.
R eport of Conference of Counsel
Prior to the date fixed for the close of discovery, counsel shall confer to identify witnesses, mark
exhibits, set forth the issues and enter into stipulations. Counsel for the plaintiff shall file a report of the
conference with the court no more than 10 days after the date fixed for the completion of discovery, which report
shall include a list of witnesses, exhibits, issues and stipulations. The report shall also indicate the respective
estimates of counsel of the time required for trial and the latest date (not less than 14 days before trial) by which
names and addresses of newly discovered witnesses and exhibits shall be furnished to opposing counsel.
Witnesses and exhibits not listed in the report may be excluded by the court.
T rial o r Settlement
Counsel signing the report of counsel shall be deemed to be trial counsel, unless the court is otherwise
advised in the report. The legal and factual issues at trial shall be as stated in the pleadings unless shown to be
different in thé report of the conference. The parties shall notify the court that the action has been settled at any
time prior to the date on which the action is placed on the trial list. After that date, the action shall be considered
fully prepared for trial.
F u rth e r Action
THE ORDER SUPPLEMENTING EXPEDITED PRETRIAL ORDER ATTACHED HERETO IS INCORPORATED^
BY REFERENCE______________________________________ ____________ _________ !
________

Objections to Order
Any party objecting to the terms of this order shall file a motion for reconsideration, pursuant to Rule 7,
within 10 days of this Order.
The clerk is directed to make the following entry in the civil docket pursuant to M.R.Civ.P. 79(a).
“Expedited Pretrial Order filed. Discovery to be closed by
/0
^
^
This case will be placed on the © jury Q non-jury trial list 30 days^ft^A ^o^m gboy¿D f A’, 7 /
This Order is incorporated into the docket by reference at the soeitfic dkeousfn oCme c o u r t . * * - :
Date:

■

/ ^

CV-127, Rev. 09/97

^

1
j

SUPERIOR COURT

STATE OF MAINE
CUMBERLAND/SS.

'

.

CIVIL ACTION

SUPPLEMENT TO EXPEDITED PRE-TRIAL ORDER
' Counsel and parties should note that this form was revised on lune 9, 1998, and it should be carefully
reviewed.

This Supplement to Expedited Pre-Trial Order is intended to reduce delay in the preparation and
trial of civil actions in Cumberland County as part .of the Single Justice Project. It establishes presumptive
limitations on discovery and motion practice. Any party seeldng a modification of this supplement m ust do
so by filing a motion to the Justice signing the Expedited Pre-Trial Order, after Erst conferring with opposing
counsel, setting forth reasons why this action is so unusual that the limitations in this supplement should not
apply. The fact that such a motion is not opposed does not assure that the requested relief will be granted.
Thè provisions of M.R. Civ. P. Rule 7(b)(5) shall apply to any such motions.
DISCOVERY

Interrogatories. M.R, Civ. P. Rule 33 shall govern interrogatories to parties except the number shall
not exceed thirty (30), including all discrete sub-parts.

-

Expert WiPresses. M.R. Civ, P. Rule 26(b)(4) shall govern expert witnesses except the number shall
be limited to one expert, per issue, per side.
Depositions. M.R, Civ. P. Rule 30 shall govern depositions. The deposition of any party, expert or
fact witness shall not exceed one (1) day unless counsel agree to a longer time period,
. Motions and Supporting M emoranda. M.R. Civ. P. Rule 7(b)(c) and (d) shall govern motions except as
follows:

*

Non-Dispositive M otions. If the Rule 7(b)(1) notice is not included in the motion, the motion will be
denied without prejudice unless the motion states that it is unopposed by ail parties. No memorandum pf law
in support of or in opposition to a non-dispositive motion shall exceed eight (8) pages. All memoranda shall
be typed, double-spaced, 8 1 /2 x 1 1 inch paper or printed. No reply shall exceed three (3) pages.
Dispositive M otions. No memorandum of law in support of or in o p p o sitio riÌó a^
j

V-V"V/i

dismiss, a ■
*j

motion for judgment on the pleadings, a motion for summary judgment, ajmotion.Lor, ipjunctive reliejf, an
appeal from the District Court under Rule 76D or 76E or an appeal under RijleJlOB, 80C, or 80D shall e>jceed

fifteen (15) pages. All memoranda shall be typed, double-spaced, 81 /2 x 11 inch paper or printed. No reply
memorandum shall exceed four (4) pages.

' •,

.

Discovery Disputes. Counsel are reminded of the provisions of Rule 26(g) requiring that they confer
in a good faith effort to resolve by agreement the issues in dispute, If that good faith effort is unsuccessful,
the moving party may then seek a prompt hearing with the court by telephone or in person. If the hearing is
to be conducted by telephone, the Clerk will inform counsel of the time and date of the hearing and it shall
be the responsibility of the moving party to initiate the telephone conference call to chambers. The request
for a hearing with the court carries with it a professional representation by the lawyer that a conference has
taken place and that he or she has made a good faith effort to resolve the dispute.
No written discovery motions or motion to compel discovery shall be filed without prior approval of
the court. Such court approval may be obtained from the trial judge by telephone or by letter after having
complied with the foregoing procedures. Any written discovery motion or motion to compel discovery filed
without prior approval of the court will be denied with or without prejudice and with or without costs.
"Written Submissions and Oral Arguments. All dispositive motions will be decided after oral
argument unless counsel agree that the motion may be decided on the memorandum ¿f law submitted by each
side. All non-dispositive motions will be decided by the court without oral argument. The court may, in its
discretion, upon request of counsel, order that a motion be scheduled for oral argument. A joint request by
counsel for oral argument will not assure that the request will be granted.
This order is hereby incorporated by reference in the Expedited Pre-Trial Order attached hereto.

/

RECEIVER

STATE OF MAINE
ATTORNEY GENF'Mt.

JAN - 7 1999
STATE HOUSE

AUGUSTA, MAINE

2

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-98-407

STATE OF MAINE
CUMBERLAND, SS.

RUSSELL W. BROWN, JR.
Plaintiff
v.
STATE OF MAINE, ET AL.,
Defendants

)
)
)
)
)
)
)
)
)

PL A IN T IFF’S E X PER T D ESIG N A TIO N
NOW COMES Plaintiff Russell Brown, pursuant to Rule 26(b) of the Maine
Rules of Civil Procedure and makes the following expert designation:
1.

T reating M edical Doctors

Plaintiff expects that all of the doctors who have treated him for his injuries
including but not limited to Dr. Leonard, Dr. Kindrich, Dr. Stowell, Dr. Babbitt, Dr.
Blocksom, and Dr, Clark. These doctors will testify as to their professional treatment,
examination, diagnosis, and prognosis of Russell Brown with respect to the injuries he
suffered as a result of his fall while maintaining the National Guard Armory. It is
anticipated that each treating physician will testify consistent with the reports contained
in Mr. Brown’s medical records and that his injuries are a direct and proximate result of
the accident and that the related medical bills are fair, reasonable and related to his
injuries.
2.

A dditional Experts

Plaintiff reserves the right to elicit and rely upon expert testimony from the
experts designated by Defendant, as well as from other professionals who provided

medical services to Mr. Brown, identified through continuing discovery. Plaintiff
reserves the right to identify additional experts and to provide Rule 26 information to
Defendant at a later date.

Dated:
irnest J. Babcock - Bar # 1260
Sally A. M om s - Bar # 8479
Attorneys for Plaintiff Russell Brown

FRIEDMAN BABCOCK & GAYTHWAITE
Six City Center
P.O. Box 4726
Portland, Maine 04112
(207) 761-0900
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STATE OF MAINE
CUMBERLAND, SS.

RUSSELL W. BROWN, JR.
Plaintiff
v.

SUPERIOR COURT
3U CIVIL ACTION
;
DOCKET NO. CV-98-407
) ' Vi " ; i
A & 20
)
)
)
)DISCOVERY ORDER
)

STATE OF MAINE, ET AL.,

)
)

Defendants

)

After conference with counsel, the Order and Entry is as follows:
On or before August 16, 1999 the Plaintiff shall execute the three releases received from
defendants’ counsel, I.R.S. forms 4506, providing for release o f Plaintiffs tax information from
the Ï.R.S. to Assistant Attorney General Linda J. Conti; and
On or before September 15,1999 the Plaintiff will designate its expert witness in this
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RUSSELL W. BROWN, JR.,
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v.
STATE OF MAINE, et a l,
Defendants

)
)
)
)
)
)
)
)
)

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-98-407

MOTION FOR ENLARGEMENT OF
TIM E TO DESIGNATE EXPERTS

NOW COMES Plaintiff, Russell W. Brown, Jr., by and through counsel, and
moves this Court for an order extending the deadline for Plaintiff to designate experts. In
support of this motion, Plaintiff states as follows.

DISCUSSION
On August 4, 1999, this Court conducted a conference of counsel to resolve
Defendant’s request for an order compelling certain discovery. At that time, the Court
ordered, inter alia , that Plaintiff provide Rule 26(b)(4) expert disclosure by September
15,1999.
The attorney who has been managing this case, Sally Morris, Esq., was admitted
to Mercy Hospital on September 14th due to an emergency condition.
In light of this unfortunate development, Plaintiff requests an additional seven (7)
days to designate experts.1 This request will not prejudice Defendant and will in no way
delay trial.

1
On the morning of September 15th, a call was piaced to Attorney Linda Conti, counsel for
Defendant, advising of Ms, Morris’s hospitalization and indicating the need to discuss an extension for
designating experts. At the time of filing this motion no one from the Attorney General’s Office has
returned that call.

Dated at Portland, Maine this 15lh day of September, 1999 .

L. John Topchik, Esq. - Bar ffSiSz"
Ernest J. Babcock, Esq. - Bar #1260
Attorneys for Plaintiff Russell Brown

FRIEDMAN BABCOCK & GAYTHWAITE
Six City Center
P.O. Box 4726
Portland, Maine 04112
(207) 761-0900
SAM\1913-l\Pleadings\mot to enlarge time to designate experts\dkb
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-98-407

STATE OF MAINE
CUMBERLAND, SS.

RUSSELL W. BROWN, JR.
Plaintiff
v.
STATE OF MAINE, ET AL.,
Defendants

)
)
)
)
)
)
)
)
)

PLAINTIFF’S SUPPLEMENTAL EXPERT DESIGNATION
NOW COMES Plaintiff Russell Brown, pursuant to Rule 26(b4) of the Maine
Rules of Civil Procedure, and makes the following expert designations:

1.

Orthopedic Surgeon.

Plaintiff designates John P. Blocksmon, D.O., as an expert who will offer opinion
testimony concerning orthopedic injuries Mr. Brown sustained as a result of the February
15, 1997 incident which is the subject of this action. Specifically, and without limitation,
it is anticipated that Dr. Blocksom will opine that as a direct and proximate result of the
subject incident, Mr. Brown sustained a significant trauma and twisting of his knees,
particularly the left knee, which aggravated a pre-existing condition involving the
anterior cruciate ligament (ACL) and which independently caused significant injury to
Mr. Brown’s left knee and left ACL, It is further anticipated that Dr. Blocksom will
opine that as a direct and proximate result of the subject incident, after a course of
conservative treatment, it was necessary to perform a surgical repair of Mr. Brown’s left
knee in November 1997. The surgical repair, which took approximately five hours due to
the complete obliteration of the ACL, also entailed implantation of screws to stabilize the

knee (hardware which remains in Mr. Browns knee to the present). Finally, it is
anticipated Dr. Blocksom will opine that as a direct and proximate result of the subject
incident, and the surgical repair necessitated thereby, Mr. Brown will suffer a continued
degenerative process in the left knee, including arthritis, and will likely require additional
surgical repair and possible replacement of the left knee in the future.
In addition to his treatment and examination of Mr. Brown, Dr. Blocksmon’s
opinions are based upon his education, experience and review of relevant medical
records.

2.

Additional Experts

Plaintiff reserves the right to substitute experts and to designate additional experts
with timely notice. Plaintiff further reserves the right to elicit and rely upon the opinions
and testimony of any experts designated by Defendant.

Dated: September 22, 1999
Ernest J. BabcocK - Bar ft 120U
L. John Topchik - Bar # 8492
Attorneys for Plaintiff Russell Brown

FRIEDMAN BABCOCK & GAYTHWAITE
Six City Center
P.O. Box 4726
Portland, Maine 04112
(207) 761-0900

S:\S\SAMU913-1 Brown v. State\p[eadìngs\plainliffs supplemental expert designation.doc
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RUSSELL W. BROWN, JR.,

)
)

Plaintiff,

)

it

)

v.-

)

ORDER

)

STATE OF MAINE ETAL,

)

Defendants.

)

)

After hearing or opportunity for hearing the Order in entry is as follows:
Defendants’ Motion to extend the discovery deadline from October 1, 1999 to
January 1,2000 to allow the defendants time to designate their expert witness and

Dated:

STATE OF MAINE
CUMBERLAND, SS.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-98-407

RUSSELL W. BROWN, JR.
Plaintiff,
DEFENDANTS’ EXPERT DESIGNATION

V.
STATE OF MAINE ETAL,
Defendants.

NOW COME, the Defendants, the State of Maine Department of Corrections
and State of Maine Department of Defense, and designate Jordan Shubert M.D. as
their expert in this case.
Further, pursuant to M.R. Civ. P. 26(b)(4), Dr. Shubert will testify that he
reviewed all of the medical records produced by the Plaintiff in discovery. Based on
his review of the records, Dr. Shubert’s opinion is that Mr. Brown did not sustain any
new injury to his left knee in his fall on February 19, 1997. See attached letter.

Dated:

December 1, 1999
LINE
Assistant Attorney General
Me. Bar No. 3638
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-98-407

STATE OF MAINE
CUMBERLAND, SS.

RUSSELL W. BROWN, JR.
)
Plaintiff
v.
STATE OF MAINE, ET AL.,
Defendants

)
)
)
)

PLAINTIFF’S PORTION OF REPORT OF CONFERENCE OF COUNSEL
Plaintiff Russell Brown, submits the following as his portion of the report of
conference of counsel;

I.

WITNESSES
Russell Brown;
John P. Blocksom, D.O.;
Eldridge Loftin;
Michael E. l^ee; and
Michael Yaughts
The above witnesses may be called at trial. This listing is not an affirmative

representation that any witnesses listed will in fact be called. Plaintiff also reserves the right
to call witnesses listed by Defendants and to identify additional witnesses in a timely
manner in advance of trial. Witnesses to be called for the purposes of impeachment,
contradiction, or rebuttal have not been listed.

II.

EXHIBITS
Plaintiff’s medical records;

Documents produced during discovery.
Plaintiff reserve the right to use all exhibits listed by Defendants in their Report of
Conference of Counsel. Plaintiff also reserve the right to identify additional exhibits in a
timely manner in advance of trial.

III.

IV.

ISSUES
1.

Negligence of Defendants;

2.

Damages.

STIPULATIONS
Copies of otherwise admissible documents may be used in lieu of originals.

Dated at Portland, Maine this 7th day of January, 2000.

J .k
Ernest J. Babcock - Bar # 1260
L. John Topchik - Bar # 8492
Attorneys for Plaintiff Russell Brown

FRIEDMAN BABCOCK & GAYTHWAITE
Six City Center
P.O. Box 4726
Portland, Maine 04112
(207) 761-0900
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-98-407

STATE OF MAINE
CUMBERLAND, SS.

RUSSELL W. BROWN, JR.
Plaintiff
v.
STATE OF MAINE, ET AL.,
Defendants

)
)
)
)
)
)
)
)
)

DEFENDANTS’ PORTION OF REPORT OF CONFERENCE OF COUNSEL

Defendants, State of Maine Department of Corrections and State of Maine Department of
Defense, Veterans and Emergency Management, submit the following as their portion of the
Report of Conference of Counsel:

I.

WITNESSES
Rudy Anderson;
Jordan Shubert, M.D.;
Peter Golding; and
Eugene Tanguay.
The above witnesses may be called at trial. This listing is not an affirmative

representation that any witness listed will, in fact, be called. Defendants also reserve the right to
call witnesses listed by the Plaintiff and to identify additional witnesses in a timely manner in
advance of trial. Witnesses to be called for the purposes of impeachment, contradiction, or
rebuttal have not been listed.

II.

EXHIBITS
Plaintiff’s medical records produced in discovery;
Documents produced during discovery;
Plaintiff s judgment and commitments.
Defendants reserve the right to use all exhibits listed by the Plaintiff in his Report of

Conference of Counsel. Defendants also reserve the right to identify additional exhibits in a
timely manner in advance of trial.

III.

IV.

ISSUES
L

Contributory negligence of Plaintiff;

2.

Immunity pursuant to the Tort Claims Act;

3.

Sovereign immunity.

STIPULATIONS
Copies of otherwise admissible documents may be used in lieu of original.

Dated at Augusta, Maine this 13th day of January, 2000.

Assistant Attorney General
Attorney for Defendants, Maine Department of
Corrections and Maine Department of Defense,
Veterans and Emergency Management

DEPARTMENT OF ATTORNEY GENERAL
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8591
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-98-407

STATE OF MAINE
CUMBERLAND, SS.

RUSSELL W. BROWN, JR.,
Plaintiff
v.
STATE OF MAINE, et al.,
Defendants

)
)
)
)
)
)
)
)
)

MOTION TO WITHDRAW
FROM EMPLOYMENT

NOW COMES Plaintiff’s counsel, Friedman Babcock & Gaythwaite, and hereby moves
permission to withdraw from employment based upon the circumstances set forth below:
1.

This is a personal injury action in which Plaintiff is seeking
damages relating to an incident which occurred on February 19,
1997 while taking part in a work detail during his confinement to
the Maine Correction Center in South Windham, Maine.

2.

Notwithstanding numerous efforts, Plaintiff’s counsel has been
unable to effectively communicate with the Plaintiff.

3.

P laintiffs counsel has taken reasonable steps to notify the Plaintiff
and to avoid any prejudice to Plaintiff’s rights consistent with
Maine Bar Rules of Professional Responsibility 3.5(a).

4.

Accordingly, Plaintiff’s counsel requests that an order be entered
permitting it to withdraw from employment pursuant to Maine Bar
Rules of Professional Responsibility 3.5(c)(4).

5.

The undersigned, therefore seek an Order permitting withdrawal
from employment by Plaintiff and further granting Plaintiff a thirty
day period to obtain new counsel or to proceed pro se.

Dated at Portland, Maine this 24th day of January, ?nnn

L. John Topchik, Esq. - Bar #8492
Ernest J. Babcock, Esq. - Bar #1260
Attorneys for Plaintiff Russell Brown

FRIEDMAN BABCOCK & GAYTHWAITE
Six City Center
P.O. Box 4726
Portland, Maine 04112
(207) 761-0900
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SUPERIOR COURT
Civil Action
Docket No. CV-98-407

STATE OF MAINE
CUMBERLAND, ss

RUSSELL BROWN,

)
)
Plaintiff,
)
)
v.
)
)
STATE OF MAINE, MAINE
)
CORRECTIONAL CENTER,
)
MAINE DEPARTMENT OF
)
CORRECTIONS, DEPARTMENT )
OF DEFENSE VETERANS AND )
EMERGENCY MANAGEMENT. )

ORDER ON COUNSEL’S MOTION TO
WITHDRAW FROM EMPLOYMENT

Upon consideration of Plaintiff’s Counsel’s Motion to Withdraw from Employment, it is
hereby ORDERED that the motion is GRANTED.
It is further ordered that Plaintiff has thirty days from entry hereof to obtain new counsel
or to proceed pro se.

DATED:

Superior Court Justice

STATE OF MAINE
SUPERIOR COURT
_________________________, ss.
Docket N o._________________

\
■, A O ;. /

f

DISTRICT COURT
Location__________
. Docket No._______

1

Plaintiff
ORDER ON M OTION TO W ITH D RA W
Defendant *

*

u /tta c

Counsel for

m w /y J

(client) has

filed a Motion to Withdraw from representation of the client. Counsel (has served) (was-unable to
^erve) the client with a copy of the motion and-Bedee-eF-heai hig.
The client (does not object to the motion) (appeared in person at the hearing) (did not
-appea^Hhe4tearmg).
The Motion to Withdraw is GRANTED as follows:
1. Within 20 days of the date of this Order, client(s) shall secure the representation of
another attorney,'or shall write a letter to the court (with a copy to all other attorneys or parties)
stating that the client will be representing themselves;
2. Failure to comply with paragraph 1 within 20 days shall be deemed a default and may
result in the imposition of sanctions against the client, including dismissal of any claim or defense
and/or judgment being granted in favor of other parties;
3. During the 20 day period referred to above, no default or other sanction may be entered
against the client;
4. At the end of 20 days, all proceedings will be governed by the Maine Rules of Civil
Procedure. (Parries who represent themselves must comply with all appropriate rules and statutes);
5. If the client did not appear at the hearing, moving counsel shall forward a letter to the
last known address of the client advising the client of the court’s Order and furnish a copy of the
notice to the clerk; and further,
6. Upon compliance with this Order, counsel shall be relieved of further obligation to the
court on behalf of the client in this matter.
The clerk is directed to make the following entry in the civil docket pursuant to M.R.Civ.P.
79(a).
“Order on Motion to Withdraw is Granted. Upon compliance with this Order, ^ g j £ f e l }

-t
client _

tfiy (Af¥h i7?T shall be relieved of further obligation to the court on behalf of the

( ¿ m 'f - L L

CV-123, Rev. 09/97

k fM A J N

__ in this matter. This Order is incorporated into the

STATE OF MAINE
CUMBERLAND, SS.

i
■ -

J

j

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-98-407

RUSSELL W. BROWN, JR.,
Plaintiff
V.
STATE OF MAINE ET AL.,
Defendants

)
)
)
)
)
)
)
)

DEFENDANTS’ MOTION TO DISMISS
AND INCORPORATED
MEMORANDUM OF LAW

NOW COME the Defendants, State of Maine Department of Corrections and
State of Maine Department of Defense Veterans and Emergency Management,
hereinafter collectively “Defendants”, and move to dismiss this action for the reasons
set forth below.
On February 3, 2000 this Court granted Russell W. Brown, Jr.'s Attorney’s
Motion to Withdraw from Representation. A copy of the Order is attached hereto as
Exhibit A. The Order provides that within 20 days of its date, Russell Brown shall
secure the representation of another attorney, or shall write a letter to the Court (with
a copy to ail other attorneys or parties) stating that he will be representing himself.
The Order further provides that failure to comply with that requirement would be
deemed a default and may result in the imposition of sanctions, including dismissal of
any claim or defense and/or judgment being granted in favor of other parties.
Russell Brown has not complied with the Order issued by the Court on
February 3, 2000, as he has not secured the representation of another attorney or
written a letter to the Court with a copy to the other parties stating that he would be

representing himself. The last docket entry in this case was on February 8, 2000..
According to the docket entries on February 8, 2000, John Topchik, Esq. informed
Russell Brown in writing that he had 20 days to retain new counsel or to notify the
Court that he is representing himself. A copy of the docket entries is attached hereto
as Exhibit B. Although three months have passed since the Court issued the Order
and this case is now on a jury trial list, Russell Brown has done neither.
For the foregoing reasons, the State requests that the Court dismiss Russell
Brown’s Complaint for failure to comply with the Court Order dated February 3, 2000
and enter judgment for the Defendants on his complaint.

Respectfully submitted,

Dated: May 11,2000
LINDA J. CONTI - Wie. Bar No. 3638
Assistant Attorney General
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800
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STATE OF MAINE
CUMBERLAND, SS.

RUSSELL W. BROWN, JR.,

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-98-407
)
)

Plaintiff,

STATE OF MAINE ETAL.,

)
)
)
)
)

Defendants.

)

v.

REPLY MEMORANDUM IN
SUPPORT OF DEFENDANTS’
MOTION TO DISMISS

)

NOW COME the Defendants, the State of Maine Department of Corrections
and State of Maine Department of Defense, Veterans and Emergency Management
(hereinafter collectively “Defendants”), and reply to the Plaintiffs Objection to the
Defendants’ Motion to Dismiss as follows.
Plaintiffs claim that he did not have notice of this Court’s Order dated
February 3, 2000, even if true, does not excuse his inaction. In his Motion to
Withdraw, John Topchik, Esq. stated that he had taken reasonable steps to notify the
Plaintiff of his Motion to Withdraw. The Court’s Order of February 3, 2000 indicated
that Russell Brown, Jr. was served with the Motion and did not object to it.
Nonetheless, Mr. Brown took no steps to prosecute this action until the case was
placed on a trial list and Defendants moved to dismiss it.
Mr. Brown’s attempts to comply with the Court’s Order of February 3, 2000 are
three months too late. The purpose of the order was to keep the case on track.
Having failed to take timely action to prosecute this matter, Plaintiff now seeks to
delay the trial of this matter. Mr. Brown should not be allowed to delay this case
because he failed to take any action to prosecute this matter.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-98-407

STATE OF MAINE
CUMBERLAND, SS.

RUSSELL W. BROWN, JR.,
Plaintiff
v.

STATE OF MAINE ET AL,

)
)

)

)
)
)

DEFENDANTS’ OBJECTION TO
PLAINTIFF’S MOTION TO CONTINUE

)

)

Defendants

)

NOW COME the Defendants, State of Maine Department of Corrections and
State of Maine Department of Defense Veterans and Emergency Management,
hereinafter collectively “Defendants", and object to the Plaintiffs Motion to Continue for
the reasons set forth below.

On February 3, 2000 this Court issued an Order granting the Plaintiffs attorney’s
Motion to Withdraw and further providing that the Plaintiff had 20 days to secure the
representation of another attorney or to write a letter to the Court stating that he would
be representing himself. The Plaintiff did neither and instead waited until this matter
was on a trial list to move for an extension of time to comply with the Order. Plaintiffs
failure to comply with the Court’s previous order is not good cause for a continuance.

Wherefore the Defendants’ request that Plaintiffs Motion to Continue be denied
and that the Court grant the Defendants’ pending Motion to Dismiss the Complaint for
failure to comply with the Court’s Order of February 3, 2000.

Respectfully submitted

LINDA J. CONTTTMe. Bar No. 3638
Assistant Attorney General
6 State House Station
Augusta, Maine 04333-0006
(207) 626-8800
Attorney for Defendants
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STATE OF MAINE
CUMBERLAND, ss

RUSSELL W. BROWN Jr.,
plaintiff

' SUPERIOR COURT
Civil Action
Docket No.: 98^07

]
]

3
3
]

vs.
STATE OF MAINE. ME.
CORRECTIONS CTS.
Defendant

]

MOTION TO CONTINUE

]

(memorandum incorporated)

]

]
]
1

NOW COMES plaintiff, Russell Brown, by and through pro se to request a motion to
continue, in compliance with Justice Nancy Mills order of May 3, 2000; and in so requesting the
plaintiff states as follows:
1.
Maine Rules of Civil Procedure, Rule 40(b) allows for a continuance of an action, so long
as the motion is made not less than 4 days before the date set for commencement of trial in the
action, and if moving party shows good cause for grounds of the motion.
2.

Clearly this motion is submitted prior the 4 date deadline; and

3.
Plaintiff is currently pro se in this case at this time, plaintiff does not wish to persue to
trial as pro se litigant; and
4.
Plaintiff is diligently seeking to hire an attorney to take over this case for plaintiff, but
plaintiff has not yet found an attorney.
5.
Furthermore, the defendants in this case would not be harmed if a continuance was
granted, in fac^the courts proceedings would benefit with the plaintiff having an attorney
represent him at trial.
6.

Defendants have been notified of this motion, via U.S. Mail.

Dated at So. Windham, Maine this

day of May 2000.

x

Russell Brown, Jr.
P.O. Box 250
So. Windham, Maine 04082

WmiUH UlOWtlLU - [ ]
MOTION^ENIED

-fv
DATED: ____& '

[ ]

